February 9, 2012

Richard E. “Fritz” Gillespie, Chair
Montana Public Defender Commission
44 West Park Street

Butte, Montana 59701

RE: Public Comment Period for February 10, 2012 Public Defender Commission Meetihg
Dear Chairman Gillespie and Commission Members:

We respect and appreciate the efforts of the Public Defender Commission (“Commission”) to be
responsive to internal concerns by requesting the AU investigation and report, addressing the
ACLU report, and providing the liaison structure. We understand these efforts to be a
continued manifestation of a goal of constant improvement of the work environment and
production of excellent representation to our clients.

However, we believe it has been said before and must be said until the practice stops: The '
morale of ‘the troops’ is not improved by this Commission when anonymous hearsay is given
weight in the considerations of the agency’s failings.

The ACLU report is a product of an organization committed to the protection of constitutional
rights but ironically appears to convict this agency in the court of public opinion based upon
unconfirmed hearsay. When the ACLU brought the litigation that birthed this agency, they
backed up their accusations with researched data and statements of people willing to identify
themselves. The 2011 ACLU report, however, is admitted hearsay. (12/15/2011 Law and
Justice Interim Committee meeting at 02:52:00, testimony by Scott Crichton, ACLU Executive
Director, referring to the ACLU report as “anecdotal.”) Tragically, nothing in the report
suggests that any ‘fact checking’ was performed before the authors, as attorneys, began lobbing
accusations as facts. '

As criminal defense attorneys, when accusations are lobbed at our clients, we conduct
investigations into the accusations to determine what the real facts are. We believe the
Commission should hold the ACLU to the same standard; to determine, for example, whether
the ACLU attorneys performed an investigation of every fact alleged.

Did the ACLU attorneys perform an investigation to establish the validity of the days claimed to
be incarcerated before an attorney saw a client? Did the ACLU attorneys determine how many
times the client was visited in jail and what was discussed? Did an attorney, in fact, representa
conflict-client after having identified the conflict to her supervisor? Is it validated thatan
alleged inebriated attorney actually contacted a client for a suggested fishing hole? Did the
ACLU attorneys review the mail and phone policies of OPD before making implied suggestions
for changes? The report identifies valid general deficiencies, but we respectfully request that
this Commission be mindful of the unsubstantiated hearsay allegations contained in the ACLU
report. As criminal defense lawyers, none of us would stand by and let our clients be accused
without insisting on the right to confront the accuser, to ask questions and seek clarification.
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LisaS. Korchinski

‘ Sincerely,

- Chase Rosario



From: Caughlan, Deirdre

Sent: Friday, February 10, 2012 1:25 PM
To: Public Defender Commission

Cc: Aemisegger, Nick

Subject: Latest Staff Attorney Liaison Report

Chairman Gillespie and commission members:

In looking at the agenda for the Commission meeting, | do not know if you or the other commissioners
have seen the Latest Staff Attorney Liaison Report from Nick Aemisegger.

| did not have time to respond to this “report” to the commission before court this morning. | am
troubled that the report appears to indicate that all staff attorneys are of one mind about personnel
issues and concern over the interim chief and the commission’s involvement. This is not the case. When
the liaison references “we” indicating that he represents the views of all agency attorneys that “we”
does not include me or most if not all of the attorneys in Region 5.

| am further troubled that the “report” came out 15 minutes before the end of the day so agency
attorneys were unable to respond to it in any constructive fashion before the commission meeting to let
their personal views be known. Both the timing of the report and the tone are troubling and do not
reflect my views. | also believe that rehashing concerns over the former Chief public defender are not
constructive and the agency attorneys need to look to the future and not back.

| further do not share the liaison’s views over the interim chief. In the few occasions that | have had
contact with the interim chief he has been strongly supportive of efforts made on behalf of my clients
even when it has been at the risk of angering both the Court and the prosecutor. For example, in the
recent trials of Raymond Big Beaver and Eugene Gonzalez, it was discovered that the chief detective
had concealed an exculpatory witness and then perjured himself first at the trial of Raymond Big Beaver
and then renewed this deception at the trial of Eugene Gonzalez. When co-counsel and | discovered this
we raised the issue through a series of motions to dismiss because of the Brady violations and perjury
which we knew would raise the ire of the court and infuriate the prosecutor. Because of the potential
fallout we advised our regional deputy and the interim chief of our proposed course of action (including
the formal complaint to the Missoula Police Department that is still being prepared.) The interim chief
encouraged us to pursue this course and was appropriately involved without micromanaging our plan of
action.

I have found that when | have spoken up in the conference calls that we have had, that when either | or
other members of the staff have disagreed with the contentions being raised by a vocal few we have
been ignored and the complaining has continued rather than engaging in a constructive discussion
addressed at facing and solving the issues. The liaison has not spoken to any of the attorneys in Region 5
about their issues and other than the brief survey attached to the report has not sought any other input.

| hope you take these comments into consideration both in considering the contents of the liaison’s
report and in selection of the new Chief Public Defender.

Deirdre Caughlan, Lead Attorney
Butte Public Defender

49 N. Main St., Butte, MT 59701
406-723-3747
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