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In a speech given to the American Bar Association earlier this year,
Attorney General Eric Holder noted that the basic rights guaranteed
under Gideon v. Wainwright are not yet fully realized, some fifty years
later. One critical reason for this failure is that “far too many public
defender systems lack the basic tools they need to function properly.”
None of us with OPD doubts the accuracy of Mr. Holder’s observations.
No one doubts that fifty years of waiting is too long.

OPD is confronted with serious challenges to its ability to meet its

" mission of providing “effective assistance of counsel to indigent criminal

defendants and other persons in civil cases who are entitled by law to
assistance of counsel at public expense.” State and federal constitutional provisions guarantee the effective
assistance of counsel. Ethical responsibilitics impose obligations both on line attorneys and on
management to ensure that appropriate representation is provided in cach case. In many regards, due to
your efforts, these obligations are met. Brigitte Carneal in Bozeman recently won her first jury trial,
Steve Williams in Helena won a DUI 3" bench trial for a client who appeared in court with pink and blue
hair, and Dean Knapton got a not guilty verdict in Kalispell. Ted Fellman got a directed verdict; charges
were dismissed after Russell Lafontaine got a hung jury; Sheila Newman and Kristine White, aided by
Koan Mercer, Lissa Power and Kirk Krutilla, had several successes in DUI cases; and Brent Getty
prevailed on a speedy trial motion. Leta Womack prevailed in two contested DN hearings, and Emily
Judd obtained dismissals in several city court cases. The hard work you do was exemplified in a letter
sent to Vicki Frazier by an aunt of one of Vicki’s clients. In this letter, a copy of which the aunt sent to

me, the aunt told Vicki that she has “renewed our faith in people and in the justice system[.]”

Still, despite these impressive collaborative efforts from all of you, we are stretched too thin. In Fiscal
Year 2012, OPD was staffed by 124.25 attorneys, several of whom also had supervisory or management
responsibilities; 57 office support staff, and 19.5 investigators. You were challenged by substantial
increases in caseload responsibilities. In FY 2012, OPD opened 30,912 new cases, which reflected an
increase of 11.7% over FY 2011. We opened 11,456 new cases in district courts, which was an increase
of 1,469 cases, and 19,456 new cases in lower courts, which was an increase of 1,779. At the end of FY
2012, we had 17,810 active cases. Our most recent data show that we currently have approximately

19,673 active cases.

The increase in cases has dwarfed the increase in resources provided to OPD. We are being asked to do
too much, with too little. In the coming months, we will make our arguments to legislators and
demonstrate why we need funds for additional staff and resources. Iam confident that our requests are

justified, and are backed up by empirical data gleaned from the reports and numbers you provide.

(Continued on page 3)



“Each time a man stands
up for an ideal or acts to
improve the lot of others
or strikes out against
injustice, he sends jbrth
a tiny ripple of hope.”
— Robert Kennedy
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VAppeHate News

By Wade Zolynski

Preservation Nation -
Preservation of Appellate Issues at the Trial Court Level.

Offers of Proof. An offer of proof is a very helpful mechanism in preserving issues for appeal. For
example, assume the county attorney objects to your expert witness testifying at trial. Further
assume the district court agrees and excludes your expert’s testimony. Do not release your expert.
Instead, request the district court permit you to make an offer of proof outside the presence of the
jury. This can be done during the court’s next break. Make sure you are on the record. Then, call
the witness to be sworn and proceed asking the same questions you would have asked on direct
examination. As such, the Montana Supreme Court can review the testimony and properly consider
its impact when making a judgment on whether the jury should have heard your expert’s testimony
and opinion. After the offer of proof, use the expert’s testimony as given to the court to show
prejudice — how did the court’s ruling excluding the testimony harm the defendant’s case? An offer
of proof should be used any time the court does not permit you to call a witness, ask certain questions

of a witness or enter any other evidence into the record for the jury’s consideration.

An offer of proof is particularly important in light of the Supreme Court’s analysis in State v. Bishop,
2012 MT 259 stating: “We note first that Bishop failed to make an offer of proof regarding the
photos or to offer any objective proof of the photos’ existence. Bishop’s counsel warned the court at
one point that he might seck a sidebar in the event that the issue of the photos arose in connection
with potential testimony regarding ‘some statements made in some interviews already given.’
Bishop’s counsel never sought a sidebar on the issue of the photos.” State v. Bishop at 44.

If you have questions about preservation of appellate rights at the trial level feel free to contact our

office at 444-9505.

Oral Argument. Kristen Larson, an Assistant Appellate Defender, presented oral argument to the
Supreme Court in State v. Dugan (DA 11-0494) on November 13, 2012. The issue, in a nutshell, is
whether the privacy in communications statute is unconstitutional on its face and/or as applied to
Dugan because of his free speech rights. Dugan cursed at a victim services employee as he was
hanging up the phone from a conversation with her. Kristen did an excellent job. If any trial
attorneys have filed or are about to file a motion making the same argument consider asking your
court to defer ruling until the Supreme Court announces its decision. Kristen’s briefs can be found

on the Supreme Court’s website.

New Assistant Appellate Defenders — Jonathan King and Debbie Smith.
In November, the Office of the Appellate Defender welcomed two new assistant appellate defenders.
Jonathan King. Jon started as an assistant appellate defender on November 5, 2012. Jon received

his J.D. and M.B.A. from New York University in 2008. He worked for Gibson Dunn in New York
City and then for a public defender organization in Malden, MA before joining us.

Deborah Smith. Debbie also started on November 5, 2012. Debbie graduated from the University
of Michigan Law School in 1989. She was a partner with Reynolds, Motl and Sherwood (now
Morrison Motl) in Helena from 1994-2009 and was most recently in private practice. Debbie has

also been an Adjunct Professor of immigration law at UM Law.
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Chief’s Corner (continued from page 1)

[ also realize that our requests may not be fully addressed. At some point, burgeoning caseloads surpass one’s ability to effectively

represent all those persons whom we are assigned to serve. We have to consider all options available to alleviate the burdens imposed by

excessive case- and workloads.

On December 7, I presented an outline to the Public Defender Commission, in which I laid out a series of options for re-allocating our

cases and our focus, in a manner consistent with our obligations and our mission, if adequate resources are not provided. These options

include developing a protocol by which we can identify crisis points in the regions, and implement steps to attempt to halt assignments to

new cases until the workloads can be reduced to appropriate levels. We also have been examining ways to restructure our civil practice,

and notably our DN cases.

Our case weight system will be a critical component of any option we pursue. A labor-management committee, chaired by Courtney

Nolan, recently revised the case weight system by changing the value from a “unit-based” value to an hourly value, and amending the time

in which counsel could reasonably be expected to resolve the various types of felony and misdemeanor cases.

Fulfilling Gideon’s promise is a goal to which we all aspire. We have the will to do so. We cannot fulfill this goal unless and until we are

provided adequate tools to get there.

127/

Labor Management Committees

By Ron Stormer, Labor Relations Specialist, State Office of Labor Relations;
Timm Twardoski, Executive Director, AFSCME Montana Council 9; Barb
Kain, Human Resource Ojﬁcer, OPD

Recently Administrative Support Staff, Investigators and
representatives of the Management Team attended Labor
Management Committee (LMC) Training in Helena. The Office of
the State Public Defender is committed to working with the Attorney
LMC and the Support Staff and Investigator LMC to provide a forum
to discuss and resolve issues between labor and management through
a consensus approach. The goals and objectives of these committees
include prioritizing and resolving issues; fostering communication
and building trust within OPD.

What is a Labor Management Committee?

A labor-management committee is a mechanism for joint problem
solving between the union and management during the life of a labor
agreement and away from the bargaining table. LMCs are not
intended to be a substitute for the collective bargaining process but
can be an effective complement to formal negotiations. Many issues
that are raised in negotiations are often too complex to be resolved
during the limited time frame in which formal bargaining occurs and
other issues are simply not suited for the structure of traditional
negotiations. In these cases, the parties often refer these matters to
the LMC or agree to form an LMC to address them. It is important
to note that, when a subject before the LMC is a mandatory subject

of bargaining or is related to the collective bargaining agreement,

PAGE 3

those issues must still be formally negotiated. In fact, some LMCs
have strict prohibitions against addressing anything that involves the
contract and can only deal with issues in the workplace that are not

bargaining subjects.

An LMC is usually comprised of an equal
number of representatives from labor and
management. Some include professional
union staff and high level management
personnel. The most effective LMCs

have decision-makers at the table. Most

committees agree to use the interest
based problem solving process to address
issues. In that process, the parties agree to focus on the interests of
the parties (needs, hopes, desires or fears) rather than coming to the
table with pre-established positions on those issues. This formal,
structured process is complex and must be learned and practiced but
is extremely effective at finding solutions to problems that meet the
interests of both parties. Most LMCs also agree to use the consensus
decision-making process. In that process, there is not majority rule.
All members of the LMC must agree that the solution that is reached
is the best solution for the parties at that time. They all must agree
that they can “live with the decision.”

For a labor-management committee to be effective, the parties must
both commit to the process and must agree to devote the time and

resources necessary to make the committee successful.

(Continued on page 7)




Insurance Benefits Change January 1

With the New Year comes our new insurance coverage with
Cigna and Delta Dental. Your new insurance cards should arrive
in the mail the last week of December. Make sure to keep an eye
out for them so that you don’t throw them away by mistake, and
provide any dependents you have on your plans with a copy of
the new cards. If you need additional insurance cards you can
request them from the insurance company after January 1, 2013.

Make sure that you update your insurance information when
going into your doctor or dental offices after January 1 to avoid
delaying your claim. You will also want to verify that your
providers are in-network prior to your visit to avoid surprises
and additional expenses when your Explanation of Benefits
(EOB) arrives!

e Medical Insurance

e Dental Insurance

»  Flexible Spending Accounts
e  Vision Care

. Prescription Drug Program

After January 1, 2013 routine immunizations, including
diphtheria, tetanus, pertussis (DTaP; Tdap: TD), haemophilus
influenza (HIB), hepatitis A & B, human papillomavirus (HPV),
influenza, measles, mumps, rubella (MMR), meningococcal,
pneumococcal (pneumonia), poliovirus, rotavirus, varicella
(smallpox), and zoster (shingles) will be covered at 100% of the
allowed amount without any deductibles, coinsurance, or copay
as long as you receive the prcvcntativc care from an in-network
provider.

If you have a flexible spending account and you have not
submitted your claims for reimbursement for expenses incurred
in 2012, you have until April 30, 2013 to submit them. If you do
not use the remainder of your flex account by December 31
and submit documentation to Allegiance by April 30 you will
lose any money that you may have on account. You may wish
to go through your receipts and EOBs for your medical flex to

make sure that you have submitted all of your 2012 expenses.

Questions? Contact Barb Kain, Human Resource Officer,

or 444-9545.
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For Christmas,

I want a complete,
non-evasive answer
to my discovery
request.

I do toys,
not miracles.

Newbie Gratitude

I just wanted to take a few moments and thank all of the folks here at
the Missoula Office. You guys have been kind and gentle to us
newbies. If we have needed any help or we just simply did not know
how things were supposed to go, there has always been someone
around to ask for help. Thank you very much for being a great team

to work with.

[ especially want to thank my immediate supervisor, Craig McKillop.
You were brave; you hired three new staff members at the same
time. You hired three women at the same time, kudos to you. You
have shown us what to do and have talked us through things . . .
many times. I know I come into your office quite a bit. You have
never made me feel bad about coming in and speaking with you or
asking you questions . . . even if it was something I asked you last
week and forgot because I have not done it enough. Iwant to thank
you for the encouragement you have given. You have kept your
patience with me and I wanted you to know I appreciate you as a
person and a supervisor. You take the time and show me things I

need to be successful with my job.
Sincerely,

“The Pink Lady”

PAGE 4



http://www.cigna.com/stateofmontana�
http://www.deltadentalins.com/stateofmontana/�
http://www.allegianceflexadvantage.com/�
http://portal.eyemedvisioncare.com/wps/portal/emweb�
http://benefits.mt.gov/urx.mcpx�
mailto:bkain@mt.gov�

PUBLIC DEFENDER
NEWS

Ode to Jim Siegman

By Britton Frisbie

is loyal,

and fair.

** The man we all know

His signature glasses

Are what sets him apart,
Well that and of course-
His really big heart.

Long weckends at the office
Is just something Jim loves.
Working hard for each client

Is just something Jim does.

He cares more about others,

Than he cares about himself.

He will offer you a Diet Coke,

Or a dark chocolate bar off his shelf.

He will give hours of sick time,
To co-workers in need.
And always shows up to court

In his red suspenders indeed.

His little green car
For certain no one will steal,
Only because he has “THE CLUB”

On his steering wheel.

There is so much to Siegman
That you all ought to know,
So I will leave you with one last thing

Before youall go . . .

Jim WILL steal your French fries
That is if you let him,

But once you meet Jim,

You will NEVER forget him.
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Mr. James Siegman

dedicated

with the perfect
spiked hair.

Stressed Out? Help is Available!

The holiday season can bring added pressures to our daily lives and the lives of

our dependents. Don’t despair. There are several resources available to help.

The State has a Healthy for Life Employee Assistance Program (EAP).
This is an add-on benefit for all members of the State Employee Benefit Plan—
active employees, retirees, spouses, and dependents—and these benefits are
provided at no charge to you! EAP Services include a crisis hotline (see below),
counseling services (up to four sessions with an in-network provider at no
charge), and legal and financial assistance and wellness resources (go to

for more info).

The Crisis Hotline is available 24/7 to anyone in Montana:

e Montana Crisis Line: Provides essential services from crisis counseling to
finding substance abuse assistance to securing adequate care for a child or an
aging parent

e Telephone: 2-1-1

e  Website:

Suicide Prevention/Crisis Number
e Telephone: (800) 273-TALK (8255)
o  Web site:

The Montana Lawyer Assistance Program (LAP) is another valuable re-
source. It exists to protect the interests of clients and the general public from
harm caused by impaired lawyers or judges, by confidentially assisting impaired
members of the profession to begin and continue recovery, and to educate the
bench, the bar and the public to the causes of and remedies for impairments af-
fecting members of the legal profession.

The LAP offers guidance and referral for the impaired member of the legal com-
munity or their friend, associate or spouse, or family member. They provide
information on alcohol/drug or mental health treatment programs, interven-
tions and family or friend support and can make suggestions for appropriate
treatment options. The program is designed to provide help and education to
lawyers, judges, paralegals, law students and faculty, and their families. There
are support groups in Billings, Helena, and Missoula. Call Jessica Polan in our
Kalispell office at 751-6842 or Mike Larson at 1-888-385-9119 for information.

The Lawyers Helping Lawyers Network
lists individual lawyers available to help by re-
gion.

There is also a confidential, toll free 24-hour a
day, every day HELPLINE:
1-888-385-9119 or 406-660-1181

Take advantage of these great resources to help
start the new year right.
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http://www.prevention.mt.gov/suicideprevention�
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VOLUME 5 ISSUE 2

Contractor Corner

Montana Checkbook Website Coming Soon

There is a nation-wide movement of the states to establish “transparency” web
sites for their citizens. Montana, as one of a handful of states without a site,
received an “F” score by the transparency advocacy group U.S. Public Interest
Research Group. Inresponse, the State has developed a Transparency - Check-
book approach to provide simple, low-cost public access to state government,
non-confidential, payment information. The planned launch is in late December.

As a State agency, OPD is required to participate in gathering and publishing
vendor payment data on the Montana Checkbook website. The data will be

grouped by agency, payee name, payment date, and category. For example, if an
agency issues ten payments to a single vendor using the same account on a single
day, they will be grouped together and display only one row on the Montana
Checkbook website. Certain payment types are considered confidential (such as
those related to capital cases) and those payments will show as “Confidential
Payee.” All other payments will be published on the website.

Stay tuned for more information and link to the website when it is available.

New Children’s Standards Adopted The next round qfcomputer—

At the December 7, 2012 meeting of the Montana Public Defender based StandardsVerification
Commission, two new practice standards were adopted. Standard XXII is the will be coming up in ]anuar
representation standard for children’s expressed wishes in DN cases, and g up y
Standard XXIII is the representation standard for guardians ad litem and CASAs _ﬁ)l‘ both FTE and contract

in DN cases.

attorneys. Watch your email

You can find both on the website with the December 7 meeting materials and
they will be incorporated into the existing Standards document in the near for details.
future.

Fast Formatting Fixes

Frankly, there are days when you don’t care why your formatting’s wrong, you
just want it fixed. Now. For those moments, try these three shortcut keys:

CTRL+SPACE — This removes all character-level formatting—funky fonts,
underlining, boldface, italics, etc. Just select the text you want to fix and hit this
key combination (hold down your Control key and press the space bar).

CTRL+Q — This removes all paragraph-level formatting—weird indents, line
spacing, extra spacing before and after the paragraphs, etc. Again, select the
text, hold down your Control key and press the letter Q.

CTRL+SHIFT+N — This returns the selected text to Normal formatting
(however Normal is defined in that particular document’s Styles). You’ll need a
bit more manual dexterity here: select your text, then hold down the Control
and Shift keys together and press the letter N.

Any of these shortcut key combinations will return the text to something you
PAGE 6 can work with without you having to wander through the menus looking for a
fix. And when you’re in a hurry, isn’t that what you really want?




OFFICE OF THE STATE
PUBLIC DEFENDER

44 W. PARK
BUTTE, MT 59701

Phone: 406-496-6080
Fax: 406-496-6098

ENSURING EQUAL ACCESS
TO JUSTICE STATEWIDE

We’re on the web!
www.publicdefender.mt.gov

The Office of the State Public Defender is responsible for
statewide public defender services, including appellate represen-
tation, provided through local offices and the Office of the
Appellate Defender.

The mission of the Office of the State Public Defender is to
ensure equal access to justice for the State's indigent and those
who are statutorily entitled to services in civil cases, as well as to

provide appellate representation to indigent clients.

William F. Hooks is the Chief Public Defender for the State of
Montana. Wade Zolynski is the Chief Appellate Defender. Both
are appointed by the Public Defender Commission, currently
chaired by Fritz Gillespie. For more information, please visit our

website, www.publicdefender.mt.gov.

Labor Management Committees (continued from page 3)

Further, effective LMCs jointly develop the structure, ground rules,
operational and communication processes and agree to the proper
training of their respective representatives. When labor-management
committees are created on an ad-hoc basis or without the proper
commitment, they usually fail. A successful LMC is a true partnership
between labor and management to deal with issues in the workplace
that affect productivity, morale and
organizational effectiveness. When
an LMC is functioning properly,
the relationship between
management and the union is
enhanced, the culture of the
workplace is enriched and the
formal bargaining process that
occurs during each contract cycle
becomes more collaborative and

straightforward.

The Office of the State Public Defender has had an active Attorney
LMC since January 2007. Support Staff and Investigators have had an
LMC since February 2011.

If you have any ideas/concerns that you would like the LMC to discuss
please contact your LMC Representative.

SUPPORT STAFF AND INVESTIGATOR LMC

Labor Team - Cathy Huston, Labor Co-Chair, Havre - 265-
2199; Don Templin, Butte - 496-6097; Virginia Custis,
Missoula - 523-5140; Britton Frisbie, Billings - 896-4977;
Robyn Olson, Great Falls - 770-3206; Christine Thomas,
Bozeman, 582-2450; Terra Owen (alternate), Kalispell - 751-
6093; Timm Twardoski, AFSCME Executive Director - 442-1192

Management Team - Peter Ohman, Management Co-Chair,
Bozeman - 585-7020; Sarah Wardinsky, Bozeman - 582-2468;
Bill Hooks, Central Office - 496-6080; Harry Freebourn, Central
Office - 496-6084; Barb Kain, Central Office — 444-9545

ATTORNEY LMC

Labor Team - Christopher Abbott, Labor Co-Chair, Helena -
444-0104; Walter Hennessy, Butte - 723-3747, x 206;
Courtney Nolan, Kalispell - 751-6088; Laura Simonson, Great
Falls - 770-3216; Brian Smith, Missoula - 523-5159; Timm
Twardoski, AFSCME Executive Director - 442-1192

Management Team Peter Ohman, Management Co-Chair,
Bozeman - 585-7020; David Duke, Billings - 896-4968; Vicki
Frazier, Kalispell - 751-6089; Bill Hooks, Central Office - 496-
6080; Harry Freebourn, Central Office - 496-6084; Barb Kain,
Central Office — 444-9545
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