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2. CASE PREPARATION:

A.  Counsel shall solicit the support of social workers that understand the public
defender’s advocacy role to investigate the respondent’s case and explore various social and
health care services that may be available to the respondent in the community.

B.  Counsel’s role of advocate and advisor must be based on the knowledge of the range
of services available to the respondent.

C.  Counsel shall advise the respondent of all available options, as well as the practical
and legal consequences of those options.  If for any reason counsel believes that the respondent
may have difficulty understanding or retaining information, counsel shall also provide this
information in written format or any other alternative format that would assist the respondent to
understand and retain the information and provide the same information to any advisor the ward
authorizes to receive the information.

D.  Counsel shall help the respondent determine his or her objectives by advising him or
her about the probability of success in pursuing those options.  If the respondent expresses a
desire to seek social services or other support that would obviate the need for guardianship or
conservatorship, or would support the respondent to the extent that only limited guardianship or
conservatorship would be warranted, counsel must give the respondent the necessary and
appropriate advice and assistance to pursue those desires.

E.  Counsel shall advocate the respondent’s express wishes.  The primary role of counsel
is to represent the perspective of the respondent and not to substitute his or her judgment about
what is in the best interests of the respondent.  To the extent that a respondent is unable or
unwilling to express personal wishes, counsel shall advocate the position that best safeguards and
advances the respondent’s interests in liberty.

F.  Counsel shall meet with respondent as soon as possible after notification of his or her
assignment to a guardianship or conservatorship proceeding case.  This meeting shall be
conducted in private and shall be held sufficiently before any scheduled hearings to permit
effective preparation and allow pre-hearing assistance to the respondent, including but not
limited to, allowing time to interview the respondent.

G.  When meeting with the respondent for the first time, counsel shall identify himself or
herself by name and by affiliation, if appropriate.  If the first meeting takes place in a healthcare
or residential facility, counsel shall make it clear to the respondent that he or she is not a member
of the facility staff.  Counsel shall inform the respondent that their conversation is confidential
and that the matters they discuss should not be revealed to facility staff or others in order to
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preserve that attorney-client confidentiality.  Counsel should inform the respondent that he or she
has the right to remain silent prior to the commencement of and during any court ordered
examination and that the respondent cannot be examined without the presence of counsel.

H.  During the conference, counsel should obtain the respondent’s version of the facts of
the case, including:

a. The circumstances surrounding the filing of a guardianship or conservatorship
petition;

b. The names, addresses, and telephone numbers of all persons with knowledge of
the circumstances surrounding the guardianship or conservatorship petition;

c. Any information about past hospitalization and treatment;
d. Information about past guardianships, conservatorships, payeeships, valid or void

durable powers of attorney, or other forms of substituted judgment to which the
respondent may have been subject;

e. Information to aid the exploration of alternatives to guardianship or
conservatorship;

f. Preferences for a guardian or conservator and any past conflicts or financial
relationships between the person or persons seeking to be appointed guardian or
conservator and the respondent;

g. The income and assets that the respondent is aware that he or she owns, any
concerns that the respondent has about the management of those assets, any gifts
or transfers in trust to the proposed guardian or conservator or others that the
respondent has made at any time within the last ten years, any provisions the
respondent has made for the transfer by gift or inheritance of his or her assets to
anyone, any obligation or desire the ward has to support others, any wishes the
ward has for the priority in the use of his or her assets and any other information
that may help counsel understand the ability of the ward to understand, identify,
direct the management of and select the natural successors in interest to his or her
assets.  If the respondent has a deteriorating condition, counsel should consider
tape recording or otherwise preserving this conversation in detail, including when,
where, and with whom it occurred.

I.  During the conference, counsel shall also:
a. Explain what is happening and why, including the basis on which the

guardianship or conservatorship is sought, and offer a description of the court
appointed physician’s examination, the visitor’s interview, and judicial hearing
procedures;

b. Explain the respondent’s rights in the process;
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c. Explain that the respondent may retain his or her own counsel at his or her own
expense rather than accept representation by the appointed public defender and
the financial ramifications of each choice;

d. Explain the respondent’s option to accept community services or supports as well
as the legal options, including powers of attorney, use of payees, the formation of
trusts, or the issuance of advance directives that may obviate the need for
guardianship or conservatorship, the procedures of exercising these options and
the legal consequences of these decisions;

e. Obtain his or her consent to enter into negotiations for settlement of the case with
the petitioner if the respondent is willing and able to receive services or supports,
or enter into other legal arrangements as an alternative to guardianship or
conservatorship;

f. Discuss the desirability of a court hearing with the respondent; and,
g. Request the respondent’s written or oral permission to obtain access to relevant

records.

J.  After being formally appointed, counsel shall, in preparation of any scheduled hearing,
do the following:

a. Become thoroughly familiar with the statutory requirements governing
guardianship and conservatorship in the jurisdiction as well as case law and court
rules;

b. Thoroughly review the petition or other documents used to initiate the
proceedings, the visitor’s report, the court appointed physician’s report, the
medical records of the respondent, and any other document relevant to the
proceedings;

c. Attempt to interview all persons who have knowledge of the circumstances
surrounding the guardianship or conservatorship proceeding petition, including,
but not limited to, the following:
i. The petitioner(s);

ii. The proposed guardian(s);
iii. The health care professionals or social workers, who have recently examined

or treated the respondent;
iv. Previous treatment providers, if any;
v. The respondent’s family, friends, partners, or acquaintances; and,

vi. Persons who may provide relevant information or who may be supporting or
adverse witnesses at a hearing.

d. Obtain a medical examination of the respondent sufficiently thorough to rule out
treatable health conditions that may be responsible for any cognitive impairments
or behavioral deficits.
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K.  Counsel must ensure that a respondent’s consent to voluntary services or supports, or
to entering into legal arrangements as an alternative to guardianship or conservatorship, is known
and not a result of coercion or undue influence.  Counsel shall explain the benefits and privileges
of each as part of counsel’s efforts to make the respondent aware of all options available to him
or her.

L.  If the respondent indicates that he or she would consent to voluntary services or
supports, or to entering into legal arrangements as an alternative to guardianship or
conservatorship, counsel shall:

a. Ascertain whether the respondent was indeed aware of the consequences of
electing to do so; and,

b. Make certain that this agreement was not the product of threats, unrealistic
promises, or other forms of coercion.

M.  If counsel has determined that the respondent’s consent to voluntary services or
supports, or to entering into legal arrangements, is not knowingly and uncoerced, counsel shall
immediately take steps to arrange such services or draft such legal documents and to request
dismissal of the guardianship or conservatorship proceeding.

N.  When, due to the respondent’s disability, the effect of medication, or other factors,
counsel is unable to determine that the consent to voluntary services or supports, or to entering
into legal arrangements, was made knowingly and voluntarily, he or she shall investigate the
circumstances of the respondent’s stated desire.


